Guidelines for implementing drug-testing policies:

From: SHRM.org 

Employers adopt drug-use and drug-testing policies to comply with state and federal laws and to combat the high costs and risks associated with workplace drug abuse. 

Many employers adopt policies that not only cover drug use but also cover substance abuse issues such as the abuse of alcohol and both illegal and legal drugs. Employers adopt such policies because abuse of alcohol or legally prescribed drugs poses the same risks to workplace safety and employee productivity as does the abuse of illegal drugs. Testing an employee for illegal drug use without screening for alcohol is of little value in determining whether the employee is fit to work. 

An employer establishing a drug- and alcohol-abuse policy must (a) take the ADA into account, (b) be aware of federal anti-drug initiatives that affect contractors and employers in safety-sensitive industries, and (c) be familiar with applicable state law. 

The ADA does not prevent an employer from taking steps to combat the use of drugs and alcohol in the workplace. It specifically provides for an employer to prohibit the use of drugs and alcohol in the workplace and to prohibit employees from being under the influence of drugs or alcohol in the workplace. An employer can discharge or deny employment to current users of illegal drugs without fear of being held liable for disability discrimination. 

Current users of illegal drugs are not protected under the ADA. However, people who are addicted to drugs but who are no longer using drugs illegally and who are receiving treatment for drug addiction or who have been rehabilitated successfully are protected from discrimination under the ADA. Individuals who are not illegally using drugs are also protected under the ADA. 

The ADA sets limits on employment-related medical examinations. An employer is prohibited from requiring a job applicant to undergo medical testing before the employer has made a conditional offer of employment. However, drug testing is not considered a medical test. Therefore, an employer can require applicants to take pre-employment drug tests and can require employees to take drug tests whether or not the tests are job related. 

Under the ADA, employers are required to keep the results of medical tests strictly confidential. Although drug tests are not confidential medical records under the ADA, there are several reasons for an employer to safeguard the confidentiality of all drug test results: 

• Drug tests can reveal information about lawfully prescribed drugs, which are subject to the ADA’s confidentiality protections. 

• Drug tests can reveal information about a disability, which is subject to ADA’s confidentiality provisions. 

• Some states have medical record confidentiality provisions that are more protective than the ADA. 

• Inadvertent disclosures of drug test results can lead to liability for defamation, invasion of privacy, or negligence. 

An employer setting up a drug-testing program should be aware of federal antidrug initiatives. The Drug-Free Workplace Act covers federal government agencies, federal contractors with contracts or purchase orders totaling $25,000 or more, recipients of federal grants, and any individuals awarded federal contracts. Under the Act, employers must (a) establish an employee drug awareness and education program, (b) publish and provide workers with an antidrug policy statement, and (c) meet other requirements. The DOT’s Drug Testing Rules cover employers in the air, rail, trucking, and mass transit industries and employers with operations otherwise covered by DOT. Those rules require the testing of employees in safety-sensitive positions for alcohol and illegal drug use. 

Most states have laws that address workplace drug use and drug testing. Many states specifically authorize or regulate employee drug testing. For instance, some states require employers to put their testing program in writing. Other states prohibit disciplinary actions against employees who test positive without a second confirming test, or they require that testing be performed only in state-approved labs. Because states have their own approach to drug-testing issues, employers should carefully review the law in the states in which they operate before they adopt a drug-testing policy. 

